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LWV SURFHGXUDO UXOLQJ�´ ,G� DW ���� ,Q OLJKW RI WKH 6ODFN KROGLQJ� WKH 6L[WK
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&LUFXLW UHPDQGHG 6FRWW¶V DSSHDO WR WKH GLVWULFW FRXUW WR UHDVVHVV WKH
LVVXDQFH RI WKH &2$� 2Q UHPDQG� WKH GLVWULFW FRXUW DFNQRZOHGJHG WKDW LQ
LVVXLQJ WKH &2$� LW FRQVLGHUHG RQO\ WKH VHFRQG 6ODFN SURQJ� $IWHU
HYDOXDWLQJ WKH ILUVW 6ODFN SURQJ� WKH GLVWULFW FRXUW FRQFOXGHG WKDW WKH
LVVXDQFH RI WKH &2$ ZDV VWLOO SURSHU�

�
7KH GLVVHQW LQWHUSUHWV WKH GLVWULFW FRXUW¶V &2$ DV DSSO\LQJ WR RQO\

D QDUURZ VWDWXWH RI OLPLWDWLRQV LVVXH� :KLOH ZH DFNQRZOHGJH WKDW ��
8�6�&� � �����F���� UHTXLUHV WKDW D KDEHDV SHWLWLRQHU VSHFLI\ LVVXHV IRU
DSSHDO LQ D &2$� ZH GR QRW UHDG WKDW UHTXLUHPHQW DV H[FOXGLQJ 6FRWW¶V
DUJXPHQWV KHUH� 7KH &2$ DOORZHG 6FRWW WR DSSHDO WKH LVVXH RI ZKHWKHU
KLV SHWLWLRQ ZDV EDUUHG GXH WR WKH � �����G� VWDWXWH RI OLPLWDWLRQV�
&RQVLVWHQW ZLWK WKH &2$� HDFK RI 6FRWW¶V DUJXPHQWV UHODWHV WR ZK\ KLV
SHWLWLRQ VKRXOG QRW EH EDUUHG IURP UHYLHZ GXH WR WKH � �����G� VWDWXWH RI
OLPLWDWLRQV�
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7KH 6XSUHPH &RXUW GLVWLQJXLVKHV ³ZDLYHU´ IURP ³IRUIHLWXUH�´

8QLWHG 6WDWHV Y� 2ODQR� ��� 8�6� ���� ��� ������ �³:DLYHU LV GLIIHUHQW
IURP IRUIHLWXUH� :KHUHDV IRUIHLWXUH LV WKH IDLOXUH WR PDNH WKH WLPHO\
DVVHUWLRQ RI D ULJKW� ZDLYHU LV WKH µLQWHQWLRQDO UHOLQTXLVKPHQW RU
DEDQGRQPHQW RI D NQRZQ ULJKW�¶´� �TXRWLQJ -RKQVRQ Y� =HUEVW� ��� 8�6�
���� ��� �������� )UH\WDJ Y� &RPP¶U RI ,QWHUQDO 5HYHQXH� ��� 8�6� ����
��� Q�� �6FDOLD� -�� FRQFXUULQJ�� $OWKRXJK UHVSRQGHQW¶V IDLOXUH WR DVVHUW
WKH VWDWXWH RI OLPLWDWLRQV GHIHQVHPD\ WHFKQLFDOO\ FRQVWLWXWH D ³IRUIHLWXUH�´
ZH XVH WR WKH WHUP ³ZDLYHU´ WKURXJKRXW WKLV RSLQLRQ WR FRPSRUW ZLWK RXU
KLVWRULFDO XVH RI WKDW WHUP� 6HH )UH\WDJ� ��� 8�6� DW ��� Q�� �6FDOLD� -��
FRQFXUULQJ� �³, VKDOO QRW WU\ WR UHWDLQ WKH GLVWLQFWLRQ EHWZHHQ ZDLYHU DQG
IRUIHLWXUH WKURXJKRXW WKLV RSLQLRQ� VLQFH PDQ\ RI WKH VRXUFHV , VKDOO EH
XVLQJ GLVUHJDUG LW�´��
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5XOH � DSSOLHV KHUH E\ YLUWXH RI 5XOH �� RI WKH )HGHUDO 5XOHV

*RYHUQLQJ 6HFWLRQ ���� &DVHV� 6HH )HG� 5� *RYHUQLQJ 6HFWLRQ ����
&DVHV �� �³7KH )HGHUDO 5XOHV RI &LYLO 3URFHGXUH� WR WKH H[WHQW WKDW WKH DUH
QRW LQFRQVLVWHQW ZLWK WKHVH UXOHV� PD\ EH DSSOLHG� ZKHQ DSSURSULDWH� WR
SHWLWLRQV ILOHG XQGHU WKHVH UXOHV�´��
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FRQVLGHU WKH EURDGHU TXHVWLRQ RI ZKHWKHU D FRXUW RI DSSHDOV PD\ UDLVH D
SURFHGXUDO GHIDXOW VXD VSRQWH�� VHH DOVR )LVKHU� ��� )��G DW ��� �³:H
FRQFOXGH� KRZHYHU� WKDW HYHQ LI ZH GR KDYH GLVFUHWLRQ LQ VRPH
FLUFXPVWDQFHV WR DSSO\ WKH SURFHGXUDO EDU ZKHUH WKH VWDWH KDV ZDLYHG WKH
GHIHQVH LQ WKH GLVWULFW FRXUW� ZH ZLOO QRW H[HUFLVH VXFK GLVFUHWLRQ LQ WKLV
FDVH�´��
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SHWLWLRQHU KDG QRWLFH RI WKH LVVXH DQG UHDVRQDEOH RSSRUWXQLW\ WR DUJXH
DJDLQVW WKH EDU� DQG ZKHWKHU WKH VWDWH KDG µLQWHQWLRQDOO\ ZDLYHG WKH
GHIHQVH�¶´� �FLWLQJ)LVKHU Y� 7H[DV� ��� )��G ���� ������ ��WK&LU� �������

��
7KH GLVVHQW DUJXHV WKDW WKH LQWHUHVWV RI FRPLW\� ILQDOLW\� IHGHUDOLVP

DQG MXGLFLDO HFRQRP\ DOO IDYRU DIILUPLQJ WKH GLVWULFW FRXUW¶V GLVPLVVDO RQ
VWDWXWH RI OLPLWDWLRQV JURXQGV� 7KDW DSSURDFK SD\V OLWWOH KHHG WR WKH
GRFWULQH RI ZDLYHU DQG WKH RSHUDWLRQ RI 5XOH �� 0RUHRYHU� WKH LQWHUHVWV
LGHQWLILHG E\ WKH GLVVHQW DUH ZHOO SUHVHUYHG LQ OLJKW RI D GLVWULFW FRXUW¶V
FRQWLQXHG DELOLW\ WR GLVPLVV VXD VSRQWH D KDEHDV SHWLWLRQ DV DQ LQLWLDO
PDWWHU�

��
7KH FRQFOXVLRQ WKDW D FRXUW FDQQRW GLVPLVV D KDEHDV SHWLWLRQ VXD

VSRQWH EDVHG RQ DQ XQSOHDGHG DIILUPDWLYH GHIHQVH H[FHSW DV D PDWWHU RI
SUHOLPLQDU\ UHYLHZ LV FRQVLVWHQW ZLWK WKH 6XSUHPH &RXUW¶V KROGLQJ WKDW D
³FRXUW RI DSSHDOV LV QRW µUHTXLUHG¶ WR UDLVH WKH LVVXH RI SURFHGXUDO GHIDXOW
VXD VSRQWH�´ 7UHVW Y� &DLQ� ��� 8�6� ��� ��� ����� ������ �UHIXVLQJ WR
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�
5HVSRQGHQW UHOLHV PRVW KHDYLO\ XSRQ WKH IROORZLQJ FDVHV� +HUEVW

Y� &RRN� ��� )��G ����� ���� ��WK &LU� ����� �³7KXV� ZKLOH WKH GLVWULFW
FRXUW KDV WKH DXWKRULW\ WR UDLVH WKH VWDWXWH RI OLPLWDWLRQV VXD VSRQWH DQG WR
GLVPLVV WKH SHWLWLRQ RQ WKRVH JURXQGV� WKDW DXWKRULW\ VKRXOG RQO\ EH
H[HUFLVHG DIWHU WKH FRXUW SURYLGHV WKH SHWLWLRQHU ZLWK DGHTXDWH QRWLFH DQG
DQ RSSRUWXQLW\ WR UHVSRQG�´�� $FRVWD Y� $UWX]� ��� )��G ���� ��� ��G &LU�
����� �KROGLQJ WKDW ³D GLVWULFW FRXUW KDV WKH DXWKRULW\ WR UDLVH WKH $('3$
VWDWXWH RI OLPLWDWLRQV RQ LWV RZQPRWLRQ´��.LVHU Y� -RKQVRQ� ��� )��G ����
��� ��WK &LU� ����� �³,Q VXP� HYHQ WKRXJK WKH VWDWXWH RI OLPLWDWLRQV
SURYLVLRQ RI WKH $('3$ LV DQ DIILUPDWLYH GHIHQVH UDWKHU WKDQ
MXULVGLFWLRQDO� WKH PDJLVWUDWH MXGJH DQG GLVWULFW FRXUW GLG QRW HUU E\ UDLVLQJ
WKH GHIHQVH VXD VSRQWH�´�� &DUVRQ Y� %XUNH� ��� )��G ���� ��� ��WK &LU�
����� �DIILUPLQJ WKH GLVWULFW FRXUW¶V GLVPLVVDO RI D KDEHDV SHWLWLRQ DIWHU
SUHOLPLQDU\ UHYLHZ EDVHG RQ 5XOH � RI WKH 5XOHV *RYHUQLQJ 6HFWLRQ ����
&DVHV�� *XWKULH Y� 0LFKLJDQ� 1R� �������� ���� :/ ������� DW � ��WK
&LU� 6HSW� ��� ����� �DSSURYLQJ D GLVWULFW FRXUW¶V VXD VSRQWH GLVPLVVDO RI
D KDEHDV SHWLWLRQ RQ VWDWXWH RI OLPLWDWLRQV JURXQGV DV DQ LQLWLDO PDWWHU��
&DUULQJWRQ� ���� :/ ������� DW � �QRWLQJ WKDW WKH FRXUW¶V DVVHUWLRQ RI
WKH VWDWXWH RI OLPLWDWLRQV DIILUPDWLYH GHIHQVH DV DQ LQLWLDO PDWWHU LV QRW LQ
HUURU�� +RSVRQ Y� -RQHV� ���� 8�6� 'LVW� /(;,6 ���� DW ����� �1�'�
$OD� 0DU� ��� ������ VHH DOVR &HOLNRVNL Y� 8QLWHG 6WDWHV� 1R� ��������
���� :/ �������� DW � ��VW &LU� 2FW� ��� ����� �DIILUPLQJ WKH VXD
VSRQWH GLVPLVVDO RI D � ���� KDEHDV PRWLRQ RQ VWDWXWH RI OLPLWDWLRQV
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JURXQGV�� 3DUNH Y� 8QLWHG 6WDWHV� 1R� ���&9����� ���� :/ ������� DW

� �1�'�1�<�$SU� ��� ����� �GLVPLVVLQJ VXD VSRQWH D SHWLWLRQHU¶VPRWLRQ
WR YDFDWH XQGHU WKH RQH�\HDU VWDWXWH RI OLPLWDWLRQV LQ � ���� DIWHU WKH

SDUWLHV KDG ZDLYHG WKH VWDWXWH RI OLPLWDWLRQV GHIHQVH�� 8QLWHG 6WDWHV Y�
7HUU\� 1R� ���&9����� ����:/������� DW � �1�'�1�<�2FW� ��� �����

�GLVPLVVLQJ VXD VSRQWH D SHWLWLRQHU¶V PRWLRQ XQGHU WKH � ���� VWDWXWH RI

OLPLWDWLRQV DIWHU DOVR FRQVLGHULQJ DQG DIILUPLQJ LQGHSHQGHQW EDVHV IRU

GLVPLVVDO��

�
+HUH� ZH DUH SUHVHQWHG ZLWK WKH VLWXDWLRQ ZKHUH D GLVWULFW FRXUW JDYH

QRWLFH DQG DQ DGHTXDWH RSSRUWXQLW\ WR EH KHDUG WKHQ VXD VSRQWH GLVPLVVHG
D KDEHDV SHWLWLRQ HYHQ WKRXJK UHVSRQGHQW LJQRUHG WKH FRXUW RUGHU DQG GLG

QRW UDLVH DQ DIILUPDWLYH GHIHQVH� ZKLFK UHVXOWHG LQ ZDLYHU�

�
6HH +HUEVW� ��� )��G DW ����� $FRVWD� ��� )��G DW ���� .LVHU� ���

)��G DW ���� &DUVRQ� ��� )��G DW ���� *XWKULH� ���� :/ ������� DW ��
&DUULQJWRQ� ���� :/ ������� DW �� +RSVRQ� ���� 8�6� 'LVW� /(;,6
���� DW ������

�
6HH &HOLNRVNL� ���� :/ �������� DW �� 3DUNH� ���� :/ �������

DW �� 7HUU\� ���� :/ ������� DW ��
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�
&I� 6FRWW Y� -RKQVRQ� ��� )��G ���� ������ ��WK &LU� �����

�H[SODLQLQJ LQ GLFWD DQG ZLWKRXW UHIHUHQFH WR 5XOH � WKDW IRU KDEHDV FDVHV
³ZH DOVR UHFRJQL]HG WKDW LQ )LVKHU� ZH KDG µH[SUHVVO\ OHIW RSHQ WKH
SRVVLELOLW\ WKDW WKLV FRXUW PD\� LQ WKH DSSURSULDWH FLUFXPVWDQFHV� DSSO\ WKH
SURFHGXUDO EDU VXD VSRQWH ZKHQ WKH VWDWH KDV ZDLYHG WKH GHIHQVH LQ WKH
GLVWULFW FRXUW�¶ :H VWDWHG WKDW WKH SHUWLQHQW FRQFHUQV ZHUH ZKHWKHU WKH
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